NATIONAL CENTER FOR STATE COURTS
OPERATIONAL REVIEW
SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN
FAMILY LAW DIVISION

Submitted by

NATIONAL CENTER FOR STATE COURTS
COURT CONSULTING SERVICES
1331 Seventeenth Street, Suite 402
Denver, Colorado 80202
303-293-3063

Submitted to

JUDICIAL COUNCIL OF CALIFORNIA
ADMINISTRATIVE OFFICE OF THE COURTS
455 Golden Gate Avenue
San Francisco, California 94102

FEBRUARY 2002



NATIONAL CENTER FOR STATE COURTS
COURT CONSULTING SERVICES
1331 Seventeenth Street, Suite 402
Denver, Colorado 80202
303-293-3063

Project Director

Gerald Kuban
Principal Court Management Consultant

Project Staff National Consultants
Dawn Marie Rubio Hon. John Steketee
Senior Court Management Consultant Family Court Administrative
Judge
Shaun Zallaps
Senior Court Management Consultant Ann Haralambie, Esq.
Child Advocate/Attorney
Ann Jones
Senior Court Research Associate Maury Landsman, Esq.

Judicial Ethicist

Daniel J. Hall
Vice-President



TABLE OF CONTENTS

AcknOWISAZMENLS ....ocoivriririenriiiiirieren et es s s bes e e e bt sbaesre e eeeaes iv
EXECUtiVe SUMMATY .....ccoivrrereirieerereernessesiresrsessnessonnesenserssessseessesssnsssssssas 1
L INErOAUCHION «.eeviiirii ettt e s e e s renr e s vannees 3
Superior Court of Marin COunty .......ccoevecrvererresierinnesneneresinenen. 3
Focus of the Operational Review.......ccooevvciiiieciciie e vecvernvenes 4
Operational Review Team........ccceveveircirereiineeniicenenieeceeee e e e 4

IL Marin County in Context: Challenges Facing All California
Family COUITS ...ccvvirviieiicriecieccsen i cceeesreeseseien e cetaes e e s e ae s e sr e eennneaenns 5
III.  Methodology of the Operational Review ........cccccoecvcienviienrnnenrininns 8
IV.  Summary of Key ISSUES ......cccccverriiniiniieniininiierenineienissemnenesresssenseeas 9
-~ Judicial PractiCes ....cocoveueiiiicieie et sere s s eabeeenes 11
Bias, Favoritism, and Conflicts of Interest.....ooveeivereeeverreerennne. 11
Length of Judicial Assignments..........ccccvvvreeeeiereciciveeeecreenenns 14
Adherence to Local RUIES ....covvvvivirvireiiniesiiienineenieineenes 15
Court Operations and Procedures .........ccoeveeeveicecricieeeeccnreeveneens 16
Staffing and Workload .......c..eeeceeieievieniiicircerec e 16
Self-Represented Litigants .......ccccovuvereereierieerricierecceer e 17
Mediation SEIVICES...c.cuvcvirirreerrrerrereerrree e s e essereeesens s anes 19
Court-Ordered Child Custody Evaluations ..........ccccccvvecnrennnes 20
Records Management.......cc.c.ueeveecciecrircceeie e eceeae e 23
Caseflow Management and Calendaring .........c.ccoevieeeeeniccnnnees 24
Attorneys for Children ...........cocevveveveirevescrnnsirninsnnens e 24
Secttlement Conferences....covviieenirenniiienrrive e irereceereeneeneens 26
Internal Court Communications .......c...ccceveverieireresreeecreeeennnes 26
Community Relations ........c.eveciiieiiieeieiiieemrrecneeeenes 27
V.  Systemic Change: A Collaborative Process ........cccceevveniverierescennnne 29
VI APPENUICES ..vverieiiiiieiiiiieiereetee st e e e cees s sesssiasee s sssanaeeeesesnesea sanneans 30
Appendix A: Methodology of the Operational Review ................. 30
Appendix B: Background Materials........cccoocoeiiccniciinniininiiiennns 35
Appendix C: Organizational Charts ........ccccevvvviinennivicnensiieeceeeenen. 36
Appendix D: RefErence ..ocovvveriiieieeieniiinireseesieiee s seeees e 39
Appendix E: Informational Tables........ccccorcviirvieiieririnenneiciineien. 41
Appendix F: File Review Data Spreadsheet...........coooccevevennenen. 48

Appendix G: Resumes of National Consultants ............c.cceevennnen. 49






ACKNOWLEDGMENTS

It is the opinion of the National Center for State Courts (NCSC) and the out-of-
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assistance in making this process a thorough, independent assessment. Productive
collaborations between courts and communities such as this one in Marin County
ensure that access and fairness in our family law courts can be achieved.



EXECUTIVE SUMMARY

In recent years, the Superior Court of California, County of Marin’s Family Law
Division has received significant public scrutiny and a great deal of negative
attention in the local press. Like any institution that attempts to deal with human
problems that sometimes seem to defy solution, there is always room for
confinuous improvement within the court system. Both the Superior Court of
Marin County and the California Administrative Office of the Courts are
extremely concerned about the erosion of the public’s trust and confidence in the
system of family justice in Marin County and are actively pursuing responsive
means to ensure that the public not only receives the highest level of service
possible, but also perceives that the court is accessible, equitable, and accountable.

The Superior Court of Marin County approached the California Administrative
Office of the Courts in fall 2000, requesting assistance in conducting an
independent, impartial operational review of its Family Law Division. To ensure
impartiality, the Administrative Office of the Courts contracted with the National
Center for State Courts to conduct this review, and they, in turn, recruited three
nationally recognized, out-of-state family law legal experts to participate in this
effort. The results of this yearlong collaborative project are contained in this
report.

The National Center for State Courts’ operational review team reviewed selected
aspects of the court’s operations, including rules, policies, and practices. The focus
of this effort was to review operational processes and administrative procedures in
order to make recommendations for systemic change and future implementation.
Their recommendations incorporated findings from a carefully sampled file
review, an extensive review of background materials, and individual and focus

group interview data gathered from key court and community professionals and
Marin County citizens.

The NCSC operational review team members were well aware that the legal
community and the citizens of Marin County appeared to be seriously split about
whether there had been bias, cronyism, or favoritism in the past on the part of
some individual judicial officers. However, the majority of attorneys with whom
the operational review team met did not believe that the family court was biased in
favor of certain attorneys, either in its rulings or appointment processes. In
contrast, a vocal minority of lawyers and their clients are convinced that bias has
existed in the past. It is important to note that determining the existence of
individual judicial bias was beyond the scope of this operationally focused review.
In order to determine whether there was bias in the system or in a particular case, a
far more extensive investigation would need to be performed, an investigation that
would include the opportunity to examine and cross-examine witnesses and not



have to rely solely on the beliefs of dissatistied litigants and their attorneys.
However, the NCSC operational review team did conclude that allegations of
favoritism and cronyism might have resulted from the small size of the bench, the
family law bar, and the professional mental health community in Marin County. It

is important to note that no concerns were raised about the current family court
judicial officers.

In response to the request by the Superior Court of Marin County for suggestions
for improvement in their administrative operations, the review team identified
issues to be addressed in the following areas: Judicial Practices, Court Operations
and Procedures, and Community Relations. The NCSC operational review team
recommends that the Superior Court of Marin County continue to consult with
representatives of the California Administrative Office of the Courts in reviewing
these recommendations and in constructing a plan of action for implementing
systemic changes. A significant and inclusive community outreach effort should
also be an integral component of this change process.

Finally, the members of the National Center for State Courts’ operational review
team commend the judges, commissioners, administrators, and staff of the
Superior Court of Marin County for their foresight in initiating this internal
operational review of its Family Law Division. In addition, the operational review
team wishes to express their appreciation to the members of the Marin County
legal and professional communities and to the citizens of Marin County for their
invaluable assistance in making this process a thorough and independent review.



NATIONAL CENTER FOR STATE COURTS
OPERATIONAL REVIEW
SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN
FAMILY LAW DIVISION

1. Introduction

The Superior Court of Marin County approached the California Administrative
Office of the Courts (AOC) in fall 2000 and requested assistance in conducting an
independent, impartial operational review of its Family Law Division. To ensure
impartiality, the AOC contracted with the National Center for State Courts to
conduct this effort.' The National Center for State in Courts (NCSC), in turn,
recruited three nationally recognized, out-of-state family law legal experts to
participate in this effort. The results of this yearlong collaborative project are
contained in this report.

Superior Court of Marin County

In 1996, the Judicial Council approved Marin County’s Trial Court Coordination
Plan, which created the Superior Court of Marin County—a single court
organization created by consolidating the judicial and administrative functions of
the county’s superior and municipal courts into one superior court. Three separate
calendars, or divisions, were created, including the coordinated felony panel, the
civil division, and the family law division. With the advent of court consolidation,
executive leadership of the court changed and court administration was
consolidated under one superior court executive officer.

The Family Law Division administers justice in family matters for the citizens of
Marin County, California. At the time of this operational review, one judge, two
commissioners (for family and juvenile matters), and one part-time settlement
referee handled all cases where parties seek court intervention to solve their family

! The National Center for State Courts, with offices in Colorado and Virginia, promotes public
confidence in the courts by helping state courts respond to policy issues of concern, anticipate

societal problems that will affect courts, and develop the leadership necessary to provide fair and
equitable administration of justice,



legal matters. The family court has jurisdiction to hear and determine all petitions
for divorce and any motions in conjunction with divorce proceedings, such as
motions relating to child visitation, custody, and support; spousal support; and the
distribution of property. In addition, the family and juvenile courts have
jurisdiction over matters relating to dependent, neglected, abused, or delinquent
children as well as adoptions, paternity, and other matters involving children. The
Family Law Division also hears and determines domestic violence protection
order petitions and some probate matters.

Focus of the Operational Review

The National Center for State Courts conducted an operational review of selected
aspects of the Superior Court of Marin County, Family Law Division. The
objective of the NCSC review was to ascertain rules, policies, and practices in the
Superior Court of Marin County, Family Law Division and, where appropriate,
make recommendations for change. It is important to note that the focus of this
effort was to review operational processes and administrative procedures in order
to make recommendations for future implementation and not to investigate
concerns regarding any particular individual. Determining the existence of
individual judicial bias in any individual case was beyond the scope of this
operational review. Specifically, this operational review focused on:

1. The relationship between the Marin Family Law Division and the local bar;

2. The policies, practices, and procedures for identification, selection, and
appointment of children’s attorneys, psychological evaluators, child
custody evaluators, special masters, and other court-appointed experts;

3. The feec payment policies, practices, and procedures used to compensate
attorneys, psychological evaluators, special masters, and other court-
appointed experts;

4, The policies, practices, and procedures for court-ordered payments of
private attorney fees, particularly payments that might have been made
from court-ordered child or spousal support; and

5. The rules, policies, and practices relating to judicial recusal as applicable to
the Superior Court of Marin County, Family Law Division.

Operational Review Team

To accomplish these objectives, the NCSC recruited three nationally recognized,
out-of-state family law experts to join their staff in forming the NCSC operational
review team. The three out-of-state national experts conducted interviews and
focus groups with key stakeholders in the Marin County legal justice system and
in the community. They also reviewed background materials, the results of an
extensive file review completed by the NCSC staff, and feedback from community



constituents gathered during a public interview process. Their opinions and
recommendations served as the foundation for this report. The experts were:

e Hon. John Steketee, Grand Rapids, Michigan

Family Cowrt Judge With Administrative and Policymaking Experience
Judge since 1967; Presiding Judge, Juvenile and Family Divisions from
1969 to 1998; appointed Chief Judge by Michigan Supreme Court; former
president, National Council of Juvenile and Family Court Judges;
instructor, National College of Juvenile Justice.

e Ms. Ann Haralambie, Esq., Tucson, Arizona

Child Advocate and Family Law Practitioner

Attorney, family law specialist; child advocate; active on various American
Bar Association committees on children and family law; author of
numerous books and periodicals on child advocacy; faculty for numerous
professional presentations.

e Mr. Maury Landsman, Esq., Minneapolis, Minnesota
Specialist in Judicial Ethics, Clinical Law Professor, University of

- Minnesota Law School
Director of the Lawyering Skills Program, University of Minnesota Law
School; emphases on family law and judicial ethics and specialized in
prohibitions on biased conduct by lawyers and judges; presented “Judicial
Ethics Training for Judges™ at National Judicial College, various state
judicial systems, and the National Council of Juvenile and Family Court
Judges; author of Judicial Ethics and Simulation Based Training.

The NCSC operational review team and representatives of the Marin County
courts also worked in collaboration with Susan Hanks, Ph.D., of the Center for
Families, Children & the Courts, who served as a project consultant and as a
liaison from the California Administrative Office of the Courts (AOC).

I1. Marin County in Context:
Challenges Facing All California Family Courts

The challenges faced by California’s family courts are well recognized. In fact,
they served as a rationale for the creation in 2000 of the AOC’s Center for
Families, Children & the Courts, whose mission is to: “improve the quality of
justice and services to meet the diverse needs of children, youth, and families in
the California courts.” Given the national and statewide nature of the challenges
confronting courts at local county levels, it is important to place the activities of
the Superior Court of Marin County’s Family Law Division (and of any particular



local court) into this larger context when conducting operational reviews, making
recommendations, and identifying strategies for change.

The cumulative impact of the volume and complexity of family and children’s
cases makes the experiences of litigants, judges, attorneys, and staff in family and
juvenile courts in California and across the country increasingly difficult. Courts
struggle to find best practices and appropriate modes of dispute resolution in order
to work effectively with families to solve very personal, private, and emotionally
charged legal matters. Family courts are serving increasingly diverse populations
of citizens who require a wide range of services not previously offered by the
judicial branch.

Recent literature suggests that the negative perception of the Superior Court of
Marin County, Family Law Division is not atypical of family courts across the
country. The courts in which cases involving children and family issues are
decided are often “disfavored.”® Family and juvenile law matters are often
considered unworthy of the best judges, attorneys, or court facilities and often rank
well below civil and criminal matters in importancf:.3 As a result, family law
courts are often underfunded and underresourced. Accordingly, they are courts in
which only a few exceptionally dedicated legal professionals are willing and able
to commit their careers.* Moreover, although matters involving children and
families are often thought of as having little legal significance, they actually are
the point of contact with the justice system that frames the average citizen’s
experience and understanding of courts as well as their respect for, or alienation
from, the legal system in its entirety.5

From the public’s perspective, there is likely no greater responsibility to justice
than the role the court plays in the lives of families and children. Although the
opinions of stakeholders vary, the general sense from those interviewed is that the
Superior Court of Marin County, Family Law Division is not accorded the same
value, priority, and importance as the civil and criminal divisions of the court.
There is an impression by the majority of stakeholders who were interviewed that
court managets and the judges themselves undervalue the Family Law Division.
This is evidenced by the fact that judicial staffs and program resources are
disproportionately underrepresented in the Family Law Division. Only recently,
in light of the highly publicized scrutiny of the Family Law Division, has attention
begun to shift.

2 C. 1. Ross, The Failure of Fragmentation: The Promise of a System of Unified Family Courts,
(1998) 32(1) Family Law Quarterly 3-30.
*R. W. Page, Family Courts: An Effective Judicial Approach to the Resolution of Family
Disputes, (1993} 44(1) Juvenile and Family Court Journal.
:N. Cahn, Family Law, Federalism and the Federal Courts (1994) 1073 lowa L. Rev 79.

Ihid,



Family law filings make up at least 50 percent of the civil filings in Marin County.
In fact, according to caseload statistics, it appears that domestic relations and
juvenile matters are two of a very few case types that are increasing in numbers.
Despite the volume of cases and the importance of the court’s involvement in the
lives of children and families, stakeholders perceive that the Superior Court of
Marin County, Family Law Division as at or near the bottom of the judicial
pecking order, understaffed (in terms of both judges and court staff), underfunded,
and unappreciated. The fact that such negative perceptions exist juxtaposed to
such a high volume of cases should continue to be of great concern to the
Administrative Office of the Courts and to the Superior Court of Marin County’s
leaders.

The 2000 Judicial Council Annual Report notes that cases involving families and
children in California have risen more than 36 percent during the past decade.
Domestic matters make up the largest part of superior court civil workload, and
because of their complexity, they consume a disproportionately large share of
court resources. Filings concerning children who have been abused or neglected
have risen 129 percent over the past two decades.’

Pressures on family court services programs and on the child custody mediators

and evaluators stafting those programs are long-standing. California’s Statewide
Uniform Statistical Reporting System (SUSRS) shows that mediation cascloads

rose from 49,500 in 1987 to over 91,000 by 1999.7

The rise in the caseloads facing family courts has been accompanied by factors
that further complicate the situation. In 55 percent of court-based mediation cases,
at least one parent reported domestic violence in the relationship, and in 44 percent
of the cases a current or past restraining order was reported. Since expert help can
cost many thousands of dollars, it is significant that these same 1999 data show
that 26 percent of all parents using family court services had incomes of less than
$800 per month. Not surprisingly, family courts have seen a tremendous increase
in the number of litigants not represented by attorneys and needing special
assistance to navigate the complex and often confusing legal system. The SUSRS
shows that at least one person represented himself or herself in 64 percent of
families in disputed child custody or visitation cases.®

§ Judicial Council of California, Foundations for a New Century: 2000 Judicial Council Annual
Report (1999) p. 11.

7 Judicia! Council of California, Administrative Office of the Courts, Center for Families,
Children & the Courts, 1999 Client Baseline Study (2001).
Qg =

Ibid.



Family and juvenile courts across the state face the challenge of adapting systems
and services to meet a rapidly changing and diversifying client base. There is no
longer one dominant ethnic group in California or in the state court system. In the
last decade, the number of Latino parents and Asian parents with child custody
disputes each increased by two thirds. Population changes are driving a growing
demand for court services, with sharp increases among the age groups that are
most likely to enter family and juvenile courts.

Public trust and confidence in the family court system is eroding, Dissatisfied
family court litigants initiate recall efforts directed toward family court judges,
picket at local courthouses, or use the Internet to garner public support for
critiques of the family court system.

California courts continue to have increasing responsibilities in family-related
proceedings resulting from changing population demographics, changing federal
and state statutes, and local and national reform initiatives. California courts are
facing increased pressure to be more efficient, effective, and responsive to the
needs of families in crisis, abused and neglected children, victims of domestic
violence, self-represented litigants, the elderly, foreign-born clients, and other
individuals in need of diverse language services. In order to meet these increasing
demands and provide positive outcomes, the courts must develop systems that are
more responsive to the changing needs of their constituents.

For all of these reasons, California’s court administrators and judicial officers, as
well as others across the country, are actively searching for solutions that will
increase fair and equitable access for all litigants—even when there are barriers of
language, literacy, income, physical disability, or geographic isolation. The issues
raised in the National Center for State Courts’ operational review of the Superior
Court of Marin County’s Family Law Division are best viewed in this context.

III. Methodology of the Operational Review

The NCSC operational review team relied on a variety of data sources, research
and interview techniques, and an extensive background file and document review
in conducting its operational review. (For details, see Appendix A: Methodology
of the Operational Review). The data gathering approaches are summarized
below:

» Extensive File Reviews: NCSC research staff experienced in court
management and court operations conducted extensive file reviews in order to
document the specific practices of the Superior Court of Marin County, Family

- Law Division in selecting, appointing, and paying children’s attorneys,



psychological evaluators, special masters, and other court-appointed experts.
The NCSC researchers were also able to gather data from the case files that
allowed for some basic analysis of case flow management elements. The
NCSC staff chose to examine cases filed in fiscal year 1997-1998 to ensure
that the majority of cases had been closed and that at least some postjudgment
activity had occurred. This resulted in a pool of 154 cases, of which 61 were
contested on matters of property distribution only; 38 were contested on
custody/visitation issues only; and the remaining 55 cases had issues of both
property and custody/visitation. Child or spousal support issues were counted
under the property category. (See Appendixes A and F.)

o Individual Interviews: Input on the Family Law Division’s operations was
gathered from a variety of family court participants and users, All the judges
and commissioners and the court executive officer of the Superior Court of
Marin County were interviewed individually by members of the operation
review team. (See Appendix A.)

+ Public Outreach Interview Process: Any person who had any involvement with
the Superior Court of Marin County’s Family Law Division was invited to
participate in a confidential interview process. Seventy-one individuals
participated, either verbally through in-person interviews or by submitting
written comments. (See Appendix A.)

e Focus Groups: One hundred thirty-three individuals were invited to take part in
focus groups conducted by the NCSC research staff and the three national
experts; 59 people accepted this invitation, and their feedback was recorded
during focus group sessions. (See Appendix A.)

» Background Materials Review: Finally, the operational review team examined
organizational and caseload materials, court rules, directives, codes of ethics,
financial records and reports, other relevant reports and published and
unpublished materials. (See Appendices B and D).

IV. Summary of Key Issues

The highly publicized events of past years do, indeed, shine a negative spotlight
on the administration, judicial officers, operations, personnel, and philosophy of
the Family Law Division of the Superior Court of Marin County. For many of the
system’s stakeholders who had input in the review process, however, the Family
Law Division of the Superior Court of Marin County suffers from chronic
community and internal devaluation. This “stepchild” view of the family court is
reflected in the unenthusiastic perceptions associated with judicial assignment of



the court’s judges to the Family Law Division, with its stressful and difficult case
types. There is also a perception that family law practitioners, family law court
support staff, and the litigants themselves do not have the prestige associated with
other areas of court operations.

The NCSC operational review process identified the key issues to be addressed as
clustering in the areas of Judicial Practices, Court Operations and Procedures,
and Community Relations. Each of the areas is discussed in greater depth later in
this document. Some of the issues that were evaluated are summarized below:

Issue: Whether appointments of experts made by certain judges in the Marin
County's Family Law Division reflected judicial bias and personal favoritism.
Determining the existence of judicial bias was beyond the scope of this operational
review. However, the NCSC operational review team believes that the allegations
of bias might in fact be the result of the small size of the bench, the family law bar,
and the pool of mental health professionals in Marin County. This results ina

limited pool of legal and mental health professionals from which to fill necessary
roles in the family court.

Issue: Whether some family law bench officers behaved in an inappropriately
informal manner in terms of courtroom procedures, engaged in inappropriately
informal interactions with some attorneys during court procedures, and exhibited
a demeaning attitude toward some litigants and lawyers.

The existence of inappropriate behavior on the part of individual judicial officers
was beyond the scope of this operational review. In order to avoid the appearance
of impropriety, the operational review team recommends that judicial officers
avoid any informality with attorneys in the courtroom or in the course of official
proceedings. Formality of proceedings is especially important when parties or
other nonattorneys are present.

Issue: Whether inadequate staffing and an inefficient organizational structure in
the Marin County Family Law Division results in lengthier times to disposition of
cases, calendaring difficulties, judicial burnout, and limited service to self-
represented parties. _

The operational review team found that staft shortages, particularly in regard to
judicial officers and support staff, and limited special services for litigants (e.g.,
mediation, child custody evaluation, language interpretation, and services for self-
represented litigants) may have resulted in both lengthier times to disposition of
cases and many litigants being underserved by the resources meant to assist them.

Issue: Whether current internal and external communications systems in the

Superior Court of Marin County’s Family Law Division are adequate to address
issues of staff morale, alleviate the current atmosphere of mistrust among
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attorneys, judges, and the bar, or cope with a flood of publicity, positive or
negative, such as that experienced in recent years.

While many in the community expected the court, in the person of its judges, to
address the issues raised during the spate of negative publicity in recent years, it
must be stated that the Code of Judicial Conduct expressly limits such judicial
interaction with the media. The NCSC operational review team believes that it is
imperative that a nonjudicial officer fills the role of liaison and public
spokesperson on behalf of the court with the local community and the media. The
NCSC operational review team recommends that the courts develop a
comprehensive media- and community-relations plan and obtain or assign
staffwho are dedicated to managing this effort. In addition, the internal
communications issues must be addressed, and a process for regular review of all
court policies, procedures, and public input into the development of local rules
must be developed.

Judicial Practices

Bias, Favoritism, and Conflicts of Interest

Issue: Whether some members of the bench of the Family Law Division of the
Superior Court of Marin County exhibited bias in favor of certain attorneys with
whom they were friends or social acquaintances.

As stated previously, determining the existence of judicial bias in individual cases
was beyond the scope of this operational review. However, during the course of
the operational review, issues concerning specific individuals were raised. There
appeared to be a serious split in the legal community and citizens of Marin County
about the existence of bias, cronyism and favoritism in the past on the part of some
judicial officers. The majority of attorneys with whom the review team met did
not believe that the family court was biased in favor of certain attorneys, either in
its rulings or appointment processes. However, a vocal minority of lawyers and
their clients are convinced that bias has existed in the past. It should be noted that
no concerns were raised about the current family court judicial officers.

In order to determine whether there was bias in the system or in a particular case, a
far more extensive investigation would need to be performed, an investigation that
would include the opportunity to examine and cross-cxamine witnesses and not
have to rely solely on the beliefs of dissatisfied litigants and their attorneys. The
NCSC operational review team believes, however, that the small size of the bench
and family law bar in Marin County may lead to perceptions of bias, which should
be addressed, as must the close and long-standing professional and social

relationships among members of the family law bar and the members of the bench
that led to the perception of bias.

It is recommended that:

11



e  The court continue to inform litigants and ensure that attorneys know that
allegations of bias can be made before the appropriate authorities, including
the California Commission on Judicial Performance and the Marin County
Bar Association’s Judicial Fairness Committee; and

e  The court continue to utilize the resources of the Administrative Office of the
Courts’ Assigned Judges Program, when necessary, as backup resources.

Issue: Whether some members of the family law bench behaved in an
inappropriately informal manner during courtroom procedures, engaged in casual
interactions with certain attorneys during court proceedings, or acted in a
demeaning manner toward some litigants and lawyers.

This criticism, especially that pertaining to the demeaning of litigants and lawyers
was not consistent among the members of the legal community and citizens of
Marin County who participated in the review process. The NCSC operational
review team believes that informality in the courtroom, however, can reinforce the
appearance of favoritism, especially where the judicial officer knows one of the
attorneys but not the other, or where an attorney who knows the judicial officer
opposes a self-represented party. Formality in procedure lends dignity to
proceedings, and promotes public confidence in the impartiality of the process.
Demeaning behavior by a judge toward any lawyer or litigant is inconsistent with
the Code of Judlc1a1 Conduct that requires judicial officers to be patient, dignified,
and courteous.”

It is recommended that:

o Judicial officers avoid any inappropriate informality with attorneys or litigants
in the courtroom or in the course of official dealings and observe formalities
even in chambers conferences;

o The presiding judge investigate and, if warranted, intervene when a judicial
officer is continually the subject of complamts about rude or discourteous
behavior; and

s Judicial officers receive training in the unique aspects of presiding over a
family law court, including how to appropriately respond to self-represented
litigants in the family court context.

Issue: Whether some members of the family law bench exhibited favoritism and
cronyism in their appointments of child custody evaluators and psychological
evaluators.

Again, the NCSC operational review team believes that the allegations of bias may
result from the small size of the bench, the family law bar, and the professional
mental health community in Marin County, which creates a limited pool of legal

? Supreme Court of California, California Code of Judicial Ethics (2000).
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and mental health professionals from which to fill necessary roles in the family
courts.

Issue: Whether having individuals sometimes serve in multiple subordinate
Jjudicial roles in the Family Law Division of the Superior Court of Marin County
leads to the appearance of bias and the potential for conflicts of interest.

There does not appear to be any prohibition on the same person serving in a
number of subordinate-judicial roles in California’s family court system. The
California Code of Judicial Conduct applies to all of these positions in regard to
impartiality, lack of bias, disqualification and confidentiality. In addition, the
NCSC’s August 1999 California Subordinate Judicial Officer Report concluded

that commissioners and referees were an important and essential component of the
California judiciary."

It is recommended that:

) The Family Law Division continue to use subordinate judicial officers in
the settlement process; _

3 Subordinate judicial officers be trained in the Code of Judicial Conduct;

. The roles of subordinate judicial officers be clarified and these officers

should be held to the same standards for disqualification and disclosure set
forth under Code of Civil Procedure, sections 170.1 through 170.6;

. Conflicts of interest and other potential grounds of disqualification or
recusal be made part of the formal record with the appointment of or the
stipulation by parties to subordinate judicial officers hearing matters before
the court;

° Self-represented litigants be made aware of the roles of subordinate judicial
officers and be clearly informed of their rights not to stipulate to actions
beyond the scope of the authority granted;

. The court create a formal mechanism for receiving and reviewing
complaints about the conduct of commissioners and referees and make this
process known to the public; and

. Subordinate judicial officers not be prohibited from sitting on boards of
organizations such as the Marin County Family Law Center or Legal Aid.
(Canon 4C(3)(c) of the California Code of Judicial Ethics states that
subordinate judicial officers are not necessarily prohibited from serving in
organizations engaged in regular litigation before the court).

Length of Judicial Assignments
Issue: Whether the length of judicial assignments in the Family Law Division, if
too long, could potentially lead to “empire building” and/or judicial burnout.

B, Tobin, D. Steelman, and D. Tapley, California Subordinate Judicial Officer, a Technical
Assistance Report, National Center for State Courts (August 1999),
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The subject of whether to rotate family court judges and, if so, how oftenis a
question that courts and scholars have debated for some time. The complexity of
many cases in the Family Law Division, however, require judicial tenure to cover
a substantial period of time to maximize the effectiveness of the court system. The
superior court judges of Marin County have recently gone on record to state that
judges in family court will hold that office for a maximum of two years and
thereafter will have their choice of a new assignment. However, the NCSC
operational review team believes that the frequent rotation of judges (i.e., after a
one- or two-year term) will likely result in less effective judicial administration.
The role of the family court judge and the traditional trial court judge are
different. A family law judge must have adequate time to learn and apply the
necessary knowledge and skills demanded in the family court beyond the inherent
complexities of family and juvenile law. That knowledge encompasses a wide
range of special topics, such as norma!l and exceptional child development; the
unique influences of race, culture, ethnicity, religion, immigration, and poverty on
parenting styles and family dynamics; the impact of domestic violence, child
physical abuse, child sexual abuse, and substance abuse on parents and children;
and, the impact of divorce and high-conflict child custody battles on parents and
children. In addition, whether they involve marital dissolution, disputed child
custody, adoption or termination of parental rights, or protection of neglected or
abused of children, family court cases take a long time to complete. Family court
Judges must also understand the roles and responsibilities of the agencies and
persons reporting to the court about the case, not just the legal and family
dynamics of a case. Therefore, judges must be given the training and institutional
support needed fo effectively deal with the unique emotional demands and stress
of serving on the family law bench.

It is recommended that:

e All judges and commissioners sitting on the family law bench participate in
basic and ongoing training in family law, such as the training provided by
the AOC’s Center for Judicial Education and Research and the National
Council of Juvenile and Family Court Judges;

e The Marin County Family Law Division explore and, as appropriate,
implement recent strategies developed around the country involving special
approaches in family law courts, such as differential case management, as
well as special approaches to calendaring and judicial assignment (e.g., one
family/one judge) that appear to ameliorate the ubiquitous problem of
judicial burnout in family law courts;

e The Superior Court of Marin County consider revisiting its policy to limit
the terms of the family court judges to two years, while also developing
policies to safeguard against the “empire building” phenomenon; and
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e Whenever possible, individuals who are temperamentally suited to

presiding over family cases be given preferential assignment to family law
courts.

Adherence to [.ocal Rules

Issue: Some attorneys who practice before the Marin County Family Law Division
state that rules of evidence and civil procedure are not consistently followed in
that court; specifically, that time frames in the rules of that court are not followed,
late filings are pervasive and without any consequence, and local rules are
erratically enforced so that attorneys from outside counties find the rules difficult
to follow.

The NCSC operational review team found that none of the cases involving such
issues have ever been appealed to the higher courts.

Tt is recommended that:

e  The Marin County Family Law Division continue to keep all local rules
current and clearly set forth, publish these rules and their amendments to the
bar and the community and make copies available in the courts, on the
Internet, and for purchase if necessary;

e  The process for choosing members of the local rules committee should be
open and participation on committees reviewing and drafting local rules
should be open and include as broad a cross-section as possible, including the
family law section of the local bar; -

e  Proposed local rules be circulated for public comment as widely as possible;
and

e The local rules committee members encourage a discussion of issues with a
broad cross-section of court constituents, for example, family court service
mediators, family law facilitators, child custody evaluators, attorneys for
children, and representatives from the local family law center and legal aid
agency.
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Court Operations and Procedures

Staffing and Workload

Issue: Whether the consolidation of the municipal and superior court in 1996
resulted in the court administration’s imposition of the former municipal court’s
limited-jurisdiction practices onto the superior court’s general jurisdiction
practices as well as in a perception that the emphasis imposed on the Family Law
Division is on the “system” and not the “product.”

Many diverse system stakeholders observed that since the Family Law Division’s
caseload is about 50 percent of the overall civil caseload of the Superior Court of
Marin County, there should be more specific attention given to the particular
administrative needs of family court operations. The operational review team
recommends that the current structure of the Office of Court Executive (Sce
Appendix C) be modified to provide particular administrative attention to the
unique aspects of family court operations.

It is recommended that:

o A new Assistant Court Executive Officer (division manager) position be
created to oversee the Family, Probate, and Juvenile Divisions (See Chart 3,
Appendix C), the existing Assistant Court Executive Officer (division
manager) position oversee the Civil and Criminal Divisions, and the person
recruited to fill the newly created Assistant Court Executive Officer/Family,
Probate, and Juvenile Division Manager position have knowledge of, and
sensitivity to, the unique nature of family court operations and needs;

¢ All family court support services be consolidated under the Assistant Court
Executive Officer/Family, Probate, and Juvenile Division Manager;

o Courtroom staff be permanently assigned to a particular court in order to
ensure that they become experts in that area and that the family courtroom
process runs smoothly; and

o Courtroom staff be cross-trained to cover for absences but not be rotated
frequently among assignments.

Issue: Whether the Superior Court of Marin County’s Family Law Division is
understaffed with regard to judicial officers.

Because the supervising judge is the only judge assigned to the family court
bench, the NCSC operational review team believes that there are not enough
judicial officers in the Family Law Division of the Superior Court of Marin
County. This staff shortage may be resulting in lengthier times to disposition,
insufficient time for individual cases, calendaring difficulties, and burnout for the
members of the family court bench. In addition, the judicial officers in family
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court have neither secretarial nor research support and must perform these
functions themselves. The review team strongly believes this is an expensive
misuse of special talent and severely slows the dispensation of justice in the
Family Law Division.

It is recommended that:

¢ The Court Executive Officer consult with the Administrative Office of the
Courts in developing appropriate workload measures in the Family Law
Division and allocate the resources necessary to meet the increasing demands
that the public is placing on the Family Law Division;

¢ Since the supervising judge is the only judge assigned to the family court
bench, the caseload of the supervising family court judge be reduced by half to
allow for additional administrative time;

o FEach family court judge and commissioner be supplied with adequate,
dedicated secretarial suppott;

e FHach family court judge and judicial officer be supplied with adequate research
support staff in the form of a research attorney or family law examiner; and

« The services provided by the part-time settlement referee (who provides a
valuable service in bringing cases to conclusion, helping and encouraging
settlements, or narrowing down the issues for trial before the judge) be taken
into account when the workload in the Family Law Division is being assessed.

Sclf-Represented Litigants

Issue: Most focus group participants agreed that all low-income, and many
middle-income, parties in Marin County cannot afford to hire attorneys in family
law cases. Most litigants who represent themselves cannot afford fo hire an
attorney.

Self-represented litigants are estimated by some to make up as much as 50 percent
of the litigants in family court. They are often unaware of the rules and
procedures governing courtroom proceedings and cannot be, and should not be,
held to the same standards as represented parties. The community-based Family
Law Center is an invaluable resource to self-represented litigants; however, its
services are limited to whichever party to an action gets there first, and this, in
effect, precludes the other party from having access to affordable counsel. The
NCSC operational review team feels that special steps must be taken to prepare
and assist self-represented litigants in the Family Law Division in order to reduce
the extended disposition time and delays caused by uninformed and ill-prepared
self-represented litigants. Judicial officers should provide clear guidelines to self-
represented litigants and should make every attempt, within reason, to
accommodate their lack of experience and resulting inefficiencies.
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It is recommended that:

o The Superior Court of Marin County work with the county bar and other
agencies providing services to self-represented litigants to expand the range of
available services, including the creation of pro bono and low-fee panels to
represent partics who cannot afford private counsel and with whom the Family
Law Center has a conflict of interest;

o The family court and the bar collaborate and consult with the Administrative
Office of the Courts in establishing a “state-of-the-art”, easily accessible self-
help center within the superior court building;

o All forms, procedures, and notification processes required of, or affecting, self-
represented litigants be made readily accessible and understandable;

e A separate calendar, limited to cases in which both parties are self-represented,
be piloted; and

¢ The services available through the Office of the Family Law Facilitator be
expanded with the hiring of an additional paralegal with Spanish language
skills.

Issue: Whether the current system for giving notice of tentative rulings in cases
involving self-represented parties, rulings which are unpublished and largely
unknown to those who do not regularly appear before the bench in the Superior
Court of Marin County, denies self-represented litigants notice and an opportunity
to be heard.

The operational review tcam has serious concerns about the system of issuing
tentative rulings in family cases involving self-represented litigants. There is
currently no published rule regarding the system, and it appears that self-
represented litigants may not be receiving adequate notice and an opportunity to
be heard. Turther, it is not reasonable to expect a self-represented litigant to call
the assigned number within the very short, two- or three-hour time frame to hear
the decision read, because this may not be accommodated by the party’s work
schedule or access to a telephone. The system appears unworkable for any
litigants who may not understand English or are hearing impaired. Further, the
system also may penalize out-of-county attorneys and others who do not hear
“about the procedure “through the grapevine.” Only attorneys who are familiar
with the system tend to like it, as it saves them from making unnecessary court
appearances.

It is recommended that:

s A policy and protocol for issuing tentative rulings in family cases be clearly
outlined in the local rules;

o Tentative rulings in family law cases be limited to cases in which both parties
are represented by counsel; and
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» Tentative rulings be issued earlier than the day before the scheduled hearing, to
allow more time to plan and respond.

Mediation Services

Issue: Court constituents interviewed by the operational review team reported
satisfaction with the confidential, quasi-therapeutic mediation services that were
provided by the family court service unit. However, the limited range of services
provided does not adequately meet the needs of many of the families currently
seen in family court.

The operational review team observed that the mediation services supplied by
family court services in domestic relations cases achieved a 60 to 80 percent
settlement rate. Such settlements, in which both parties have had the power to
make decisions, are belicved to last longer than nonmediated agreements.
However, of the 103 case files reviewed in which custody/visitation was at issue,
only 61 cases, or 59 percent, were seen in mediation. The question remains: what
mediation services were provided to the remaining 41 percent? In addition, delays
between the time of initial referral and the actual receipt of substantive services
(not just orientation) were reported to be too long, sometimes from 6 to 12 weeks,
and impeded the progress of cases through court. No Spanish-speaking mediators
were available. And although the “non-recommending” model of mediation
technically precludes a mediator from making a recommendation to the court
regarding a case, there was some concern expressed that an unofficial local
practice had evolved in which some “non-recommending” mediators were, in
reality, communicating their opinions to the court either directly or indirectly. The
fact that some mediators have, at times, participated in some settlement
conferences highlights the practical limitations of Marin County’s “non-
recommending™ model.

It is recommended that:

¢ Mediators who provide non-recommending, confidential mediation not _
participate in direct or indirect communications with the court regarding their
knowledge of individual cases;

¢ Mediators who provide non-recommending, confidential mediation not
participate in settlement conferences in cases they have mediated,

e The range of services offered through the family court services unit be
expanded to include partial, or limited-scope, and full child custody
evaluations in order to accommodate the needs of the court for additional
information;

» The range of services offered through the family court services unit be
expanded to include a mediator’s presence at initial protective order hearings,
particularly those with self-represented parties;

e The mediation and evaluation processes be restructured to permit families to
receive substantive services much more quickly;
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s Mediation services be expanded to provide services for non-English-speaking
litigants;

e The Court Executive Officer consult with the Administrative Office of the
Courts in assessing the staffing needed in the family court services unit to meet
the increased demand for these proposed expanded services.

Issue: Mediation is mandated by statute in disputed child custody cases in
California. The current non-recommending mediation model in practice in Marin
County, while effective in assisting parents in resolving custody and visitation
disputes, requires a lengthy delay from the time that parties are referred to
mediation until the substantive mediation sessions begin. It is further hampered by
a lack of non-English-speaking mediators. These factors lead to the question of
whether the Superior Court of Marin County, Family Law Division should

continue with the non-recommending model or adopt the recommending model of
mediation.

The NCSC operational review team believes that this is a false choice and
therefore recommends that the court consider adopting a multifaceted family court
services model that would include services of confidential mediation and both
partial and full child custody evaluations.

Issue: Marin County’s resources for divorcing parents do not include required
attendance at or referrals to parent education programs, which often reduce
conflict between divorcing parents and eliminate some of the negative behaviors
and the need they can create for multiple hearings before the final divorce trial."!

It is recommended that:

» The family court institute a mandatory divorce education/parent education
program for litigants; and

e Parent education programs be offered through the expanded services of the
proposed multifaceted family court service program.

Court-Ordered Child Custody Evaluation Services

Issue: It appears that the private child custody evaluation services available in
Marin County are not adequate to meet the needs of Marin County families who
seek assistance in the family court. The appointment of child custody evaluators is
alleged to be based on favoritism and cronyism.

No child custody evaluations are provided by the court itself, and those that are
offered are done by independent, private mental health practitioners. Most of the

1 Cal. Fam. Code § 3201 provides the basis for setting up court programs that inctude education
on parenting skills and the impact of parental conflict on children.
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people the review team talked to, including judges, attorneys, and private
evaluators themselves, agreed that the pool of independent mental health
professionals currently available to provide private child custody evaluations in
Marin County is too small. In a survey by the NCSC researchers of the 154 cases
in which the family court appointed experts, 59 percent of the appointments

for private child custody evaluations went to five mental health professionals. (See
Appendix E, Tables 8 and 9). The perceptions of cronyism or favoritism in the
appointment of evaluators appear to be more of an observation that the same
cvaluators are used in many cases. However, this appears to be based not on
judicial favoritism, but on both the limited pool from which to choose and the
practice of attorneys to choose from among a limited number of familiar experts.
Reportedly, only about six mental health professionals in Marin County are
willing to provide child custody evaluations even for those who can afford them,
due to the professional liability risks involved in working with these highly
contentious cases.

This dearth of timely private child custody evaluation services greatly delays court
proceedings creating reported delays of up to 60 days to get an initial appointment
with a private court-appointed child evaluator and an additional 90 to 100 days or
more to get a report to the court. Some judicial officers delay entering even
temporary visitation orders, particularly after entry of protective orders, until an
evaluation report is complete, thus creating the status quo with one parent,
possibly without any mechanism for access by the other parent.

Moreover, private court ordered child custody evaluations, at costs of $3,000 to
$20,000 per evaluation, are not affordable for low- or middle- income families.
Because timely custody and visitation decisions are essential for both the children
and their parents, the court must consider ways to make court-ordered child

custody evaluations more accessible and affordable for Marin County children and
families.

It is recommended that:

+ the court adopt the previously stated recommendation for a multifaceted
family court services model, thus enabling a court-connected child custody
evaluator to provide at least limited-scope evaluations in a timely manner, and
to assures the availability of qualified, experienced, and affordable evaluators;
and

e Through these court-connected services, the court offer low-fee or sliding
scale partial and full child custody evaluations.

Issue: Merital health professionals within the community are unclear about

whether the court maintains a list or panel of evaluators in custody cases and, if
so, what the procedure and qualifications are for getting on the list.
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